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CRIMINAL CODE AMENDMENT BILL 2001 
Second Reading 

Resumed from 28 November. 

HON PETER FOSS (East Metropolitan) [4.00 pm]:  The Opposition supports this Bill but has some 
reservations about its effectiveness.  I draw the attention of the House to the “Report of Standing Committee on 
Legislation in relation to the Criminal Law Amendment Bill” dated July 1990 and presented by Hon Garry 
Kelly, chairman.  It is interesting that the report makes no mention of the clerk of the committee, because that 
was in the days when we had to write our own reports, so it was a very brief report.  It is interesting that the only 
members of that committee who are still in this place are Hon Derrick Tomlinson and me.  The other former 
members of the committee disappeared in various ways: Hon John Caldwell unfortunately died; Hon Garry 
Kelly was disendorsed; and Hon Cheryl Davenport retired.  However, I am pleased to say that Hon Derrick 
Tomlinson and Hon Peter Foss are still going strong, and we will now enlighten everyone about the views of that 
committee.   

Hon N.D. Griffiths:  Is that a biased view on your part with regard to your comments about Hon Peter Foss? 

Hon PETER FOSS:  No.  It is a very insightful view. 

The reason this report is relevant is that we are dealing with the same part of the Criminal Code as was dealt with 
in that report.  The report refers to clause 17 of the Bill, which deals with new section 338 of the Criminal Code, 
and states -  

The Clause has been redrafted on a number of occasions including an amendment to the Bill submitted 
to the House.  On each occasion problems emerged.  Before the Committee it became clear that the last 
draft omitted two very frequent types of threat - threat to cause injury to reputation and threat to 
financial wellbeing. 

That is quite an oversight, to put it mildly, because the most common type of threat has been left out.  It 
continues -  

The Committee held the view that the existing Clause 338 in the Code was preferable because of its 
succinctness and broad terms, whereas the successive drafts to amend the section seeking to provide for 
all possibilities in fact exposed the likelihood of something being left out. 

The Committee suggested to the Attorney that the Clause be withdrawn and the drafting reconsidered. 

At the Attorney’s request the Committee has accepted the present draft as further amended.   

I still hold the view that the committee held in 1990; namely, that the original clause was better.  We now have a 
real dog’s breakfast.  The committee did some very good work and picked up the significant threats that had 
been left out of the definition of “threat” in section 338 of the Criminal Code.  We now have section 338A, 
headed “Threats with intent to influence”; section 338B, headed “Threats”; and section 338C, headed “False 
statements as to the existence of threats or plans to harm persons or property”.  It is proposed that we replace 
section 338C with a new section, headed “Statements or acts creating false apprehension as to the existence of 
threats or danger”.  I have a nasty feeling that we will need to amend this section again.  This area of the law is 
now so messy that if we cannot find some sort of threat that does not fit within this section, we will not be trying 
very hard.  It is a mess.  The only real solution is to redraft the whole thing much more simply.  This House is 
not in a position to do that.  We should respond to the immediate omission, and we should pass this amendment.  
However, I do not do this with any great confidence that we have progressed the situation since 1990.   

There is another problem, which I was dealing with as Attorney General.  I tried to deal with all these things; 
unfortunately, amendments to the Criminal Code seem to be a slow grinding process.  They seem to go through a 
million people and by the time they get to the top of the pile a long time has passed.  This one had been drafted, 
even though it had not come before the House.  There was a system dealing particularly with threats whereby 
previously there was a failsafe mechanism with publication.  Previously nothing could be printed about a threat 
made to a person unless the court gave approval; now it is the other way around.  Only a court can order a 
prohibition on publication.  The difficulty with threats is that many people are unwilling to come out and tell 
what the threat is if they cannot be certain that the threat is not going to be published.  It is well known that one 
can threaten to do something lawful and it can still be to the detriment of somebody and can lead to extortion.  It 
does not do a victim much good if the publication of the threat to the world in a newspaper or a television news 
program tells everybody the adverse thing about a person that they did not want others to know.  We have also 
become well aware that many of these threats gain their strength and capacity to harm the wider they are 
published, particularly threats in which someone says they will put some poison in pills, food or yoghurt.  If it is 
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then published that someone has made a threat the victim is in a far worse situation than if it had been kept quiet.  
The difficulty, when someone is charged, is that instantly the threat is known to everybody.  Section 399A(1) of 
the Criminal Code deals with the restrictions on publications and reads -   

Subject to subsection (2) a court may by order restrict or prohibit the printing or publication of any 
particulars or account of proceedings in the court under section 396, 397, 398 or 399 of this Code. 

The interesting point is that section no longer deals with section 338, which used to be one of the matters that 
was most heavily protected.  The minister will find that there is an amendment to this section in the pipeline 
somewhere that deals with a number of these offences where a person has been victimised and where it would be 
to the detriment of the person victimised for the charge and the proceeding to be published.  Most of them fit in 
around this area of the Criminal Code, because shortly after “threats” we come to “stalking”.  That is one of 
those areas in which a person would be hugely victimised by the publication in the newspaper of all the details of 
the stalking behaviour.  It is bad enough that someone is victimised by a stalker without being victimised later by 
the publication in the newspaper.  This is an area of the law which is in a total mess.  This is another accretion on 
the pile.  We have got to the stage where the drafting is obtuse and difficult, and I have no faith whatsoever that 
this will address the problem.   

I strongly suspect that the drafting of this Bill was necessary only because of the fiddling with the drafting that 
took place in 1990.  The time has come to ask parliamentary counsel to start again and to give us a simply 
drafted offence that is not as convoluted as this offence so that we have a law that is understandable.  
Unfortunately Hon Derrick Tomlinson was out of the Chamber on urgent parliamentary business when I 
mentioned that he and I are the only surviving members of the Standing Committee on Legislation that made this 
excellent report. 

Hon Derrick Tomlinson:  What do you mean report?  We made so many. 

Hon PETER FOSS:  It is one of our early reports of 1990 in the days when we did not have any staff to write 
reports.  It was remarkable for its terseness and was five pages of great succinctness. 

Hon Derrick Tomlinson:  Which report is it? 

Hon PETER FOSS:  It is the report of July 1990 in relation to the Criminal Law Amendment Bill. 

Hon Derrick Tomlinson:  I remember it well.  It is five pages of succinct, acerbic comment. 

Hon PETER FOSS:  That is exactly what it was.  I am glad Hon Derrick Tomlinson remembers it as well as that.  
It does not have a number, which is probably tragic, because I cannot refer to it as the nth report of the 
Legislation Committee.  We were not as sophisticated as to number the reports in those days. 

Hon N.D. Griffiths:  Why don’t you give notice at the next day’s sitting to give that report a number so that you 
can refer to it again and everybody will know precisely what you are talking about? 

Hon PETER FOSS:  That is not a bad idea.  For all I know, it may have been referred to by number.  The 
numbering of reports may have taken it into account without the number having been stamped on it. 
Hon Derrick Tomlinson:  Let us just call it numero uno.   

Hon PETER FOSS:  That is right.  It was a very good report and remarkably foresightful because it predicted the 
very problem that has led to a further amendment today. 
Hon Derrick Tomlinson:  We said we knew it would happen. 
Hon PETER FOSS:  That is right.  It gives me great pleasure to say, “We told you so!” 
However, the answer is not simple.  It will require the parliamentary counsel’s spending some quiet time 
cogitating.  I do not know when he will find quiet time to cogitate; however, it is an area that requires peace and 
quiet and a bit of separateness from the hurly-burly of life to get it drafted properly.  I believe we should go back 
to the original section 338 of the Criminal Code and start there because this area of the law is getting more and 
more convoluted and more and more difficult to understand. 
I support the legislation’s going forward now but I would like to think that the Government will deal with both 
matters: first, that it go back to parliamentary counsel with a request to rewrite the whole of that section of the 
Criminal Code; and, secondly, to insert the important measure that protects the victims of threats and other 
similar offences so that protection is immediate and requires an order of the court for it to be removed, if it is to 
be removed.  We support the Bill. 
HON GIZ WATSON (North Metropolitan) [4.13 pm]:  I have a few comments to make about the Bill on behalf 
of the Greens (WA).  The Government claimed to present the Bill in response to recent events that have arisen 
since the events of 11 September in America, including threats from people of putting anthrax in envelopes and 
hoaxes.  The second reading speech claimed that in the past few weeks emergency service workers in Western 
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Australia have responded to more than 100 anthrax call outs, with 90 per cent of the calls occurring in the 
metropolitan area.  The second reading speech also referred to the fact that the hoax calls in some cases required 
the evacuation of entire buildings, causing significant disruption and down time for businesses and costs 
associated with those disruptions.  The Greens agree that the use of such tactics, whether they be real or hoaxes, 
is unacceptable.  
After looking at the Bill and the Criminal Code, apart from being, as Hon Peter Foss suggested, confused by the 
wording of the current provisions, I believe that there are sufficient grounds to deal with a situation in which 
somebody performs a hoax by saying he has put anthrax in envelopes.  What concerns me is that in times of 
public concern and heightened fears, Parliaments can easily be drawn into knee-jerk reactions and introducing ill 
thought out laws so they look like they are tackling a problem.  As much as the Greens are happy to support this 
Bill, specifically the provisions that increase the penalties - we believe they are not unreasonable - I am still not 
convinced that the current provisions could not be used if someone were to perform a hoax.  The definition of 
“threat” in section 338 of the Criminal Code is very broadly couched -   

In this chapter a reference to a threat is a reference to a statement or behaviour that expressly 
constitutes, or may reasonably be regarded as constituting, a threat to - 

. . .  

(d) cause a detriment of any kind to any person, whether a particular person or not. 

That seems to be a broad net with which to catch people who are threatening other people.  I have some 
reservations about this part of the Bill.  I think that, if anything, the hoax is being perpetrated on the people of 
Western Australia.  I do not know that this Bill will achieve much.  I am happy to acknowledge that it will 
increase the fines and lengths of prison sentences; however, I think we already have sufficient powers to deal 
with this problem.   

The minister in the second reading speech referred to a provision in the Police Act 1892 which contains an 
offence that may generally apply to hoaxes but which does not reflect the serious circumstances surrounding the 
anthrax scares.  I was unable to find that section in the Police Act.  I wonder whether the minister in his response 
could indicate the section of the Police Act to which he was referring. 

Hon Peter Foss:  It was the section under which the university students who many years ago put the mine on the 
beach were prosecuted.   

Hon GIZ WATSON:  What is the section? 

Hon Peter Foss:  I can find it.  It was used to prosecute the students who put a false mine on the beach at 
Cottesloe.   

Hon GIZ WATSON:  Having spent the past hour reading the Police Act, I can say it is a very interesting read.  It 
has some wonderful provisions, but I could not find anything that related to hoaxes. 

Hon Peter Foss:  It does not use the word “hoax”.  It says something like “create the impression of public 
danger”.  It is about section 90.   

Hon GIZ WATSON:  My other comments follow on from my statement that I am not entirely convinced of the 
necessity of this Bill.  The prison sentences are to be increased from three years to 10 years, and the fines are to 
be similarly increased.  It is interesting that in recent times, we have had debate about the inability to deal with 
land clearing and provide legislation to increase fines and provide sufficient disincentive to prevent people 
clearing illegally.  If we could put other legislation through the Parliament as quickly as we are passing this Bill, 
the issue of land clearing would be sorted out very quickly.  

Hon Peter Foss:  You would want it to be drafted a bit better than this, though. 

Hon GIZ WATSON:  Yes, we certainly would. 

Hon N.D. Griffiths:  This is legislation clearing, not land clearing. 

Hon GIZ WATSON:  Yes.  That is a comment on the Government’s priorities.  This is another Bill in the same 
category as the crimes against seniors Bill, which we dealt with recently in this place and which the Greens 
(WA) opposed.  This is a pattern of Bills that are supposedly getting tough on crime and addressing people’s 
fears.  However, by and large, they are dealt with in a hurry, are of questionable use, and perhaps are not well 
thought through legislation.  I agree with Hon Peter Foss.  This part needs to be reviewed and clarified, because 
there seems to be a lot of overlap of issues concerning threats and hoaxes.  I do not want to take away from the 
seriousness of the crime, because it is important that we put penalties in place. 

Hon Peter Foss:  It is section 90A. 

Hon GIZ WATSON:  Section 90A of the Police Act. 
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Hon Peter Foss:  I was only the “A” out.  I said section 90, but it is section 90A. 

Hon GIZ WATSON:  Okay.  I do not wish to comment further on the Bill.  With reservations, the Greens will 
support it.  We believe that it is primarily window-dressing that is designed to illustrate to the public that the 
Government has done something to protect it from the scourge of anthrax, which is drawing a long bow.  The 
Greens will not argue against the seriousness of the fears that people have raised about issues such as biological 
warfare.  However, we remain much more cautious about overreacting to specific incidents that have, by and 
large, occurred in the United States, not in Australia.  It is probably one of those things that will blow over really 
quickly.  I argue that perhaps there was no need to move to change legislation to somehow regain public 
confidence.  The situation probably would have resolved itself anyway.  However, if the Government wants it to 
look as though it has made a massive advance just before Christmas, it is not of sufficient import for us to 
oppose the legislation.  The Greens, somewhat reluctantly, will lend our support to this Bill. 

HON FRANK HOUGH (Agricultural Region) [4.22 pm]:  One Nation supports the Government’s Bill.  We do 
not see any problems with it.  The penalties fit the crimes, and it is about time we started to be serious and tough 
about these offences.  Therefore, One Nation fully supports the Government’s Bill. 

HON N.D. GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [4.23 pm]:  I thank the House 
for the indications of support.  I found Hon Peter Foss’s observations very interesting.  I note that he mentioned 
Hon Derrick Tomlinson on a number of occasions.  I regret that, on the first occasion, Hon Derrick Tomlinson 
was out of the Chamber on urgent parliamentary business. 

Hon Derrick Tomlinson:  Perhaps you will tell me what he said. 

Hon N.D. GRIFFITHS:  I would rather not.  I suggest the honourable member reads it in Hansard. 

Hon Derrick Tomlinson:  I would rather hear it from you. 

Hon N.D. GRIFFITHS:  I know the member would, but he will not.  I note that Hon Peter Foss made a number 
of observations and a number of constructive suggestions.  I trust the Attorney will take those matters on board.  
I thank Hon Giz Watson for her support, albeit reluctant support.  I note that she foreshadowed that this is a 
massive advance in the wellbeing of the people of Western Australia.  She is mindful of that, and I thank her for 
her observations.  I thank Hon Frank Hough for his support and the indication of support from his One Nation 
colleagues.   

Question put and passed. 

Bill read a second time, proceeded through remaining stages without debate, and passed. 
 


